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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.1 14, including the fee set forth in 37 CFR 
1.17(e), was filed in this application after final rejection. Since this application is eligible for continued 
examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1 . 1 7(e) has been timely paid, the 
finality of the previous Office action has been withdrawn pursuant to 37 CFR 1.114. Applicant's 
submission filed on 3/12/09 has been entered. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness rejections set 
forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 (1966), 
that are applied for establishing a background for determining obviousness under 35 U.S.C. 103(a) are 
summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

• Claims 10-18 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over Knepler (5375508) 

in view of Neumann (4360128). 

Knepler et al. teach a method for controlling a drink preparation machine 
(abstract). More specifically Knepler et al. teach a drink preparation machine configured 
to prepare each of a plurality of different drink types in one or more different quantities 
(col. 9 lines 40-45). More specifically Knepler et al., teach that the method comprises 
defining a plurality of different drink units, each drink unit corresponding to a particular 
quantity (col. 9 line 55-57) of a particular drink type (col. 9 lines 37-60), where it is noted 
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that the claim only requires one different drink type with respect to a plurality of different 
quantities. 

Knepler et al. continue by receiving a selection of a drink unit (col. 9 lines 42- 
48), withdrawing hot water for the selected drink unit from a common hot water source 
(col. 3 lines 65-67), wherein supply water enters the hot water source through an inlet 
(col. 4 lines 1-2) and the hot water is withdrawn from the hot water source through an 
outlet (col. 4 lines 30-33), and wherein the temperature of the hot water emanating from 
the outlet is greater than the temperature of the supply water entering the hot water source 
through the inlet (col. 4 lines 17-19). Knepler et al. continue by measuring a water level 
in the hot water source (col. 4 lines 20-22), measuring one or both of a pressure and a 
temperature within the hot water source (col. 4 lines 22-25), and determining a 
performance status of the hot water source based on the measured level within the hot 
water source, the measured pressure within the hot water source, the measured 
temperature of the water within the hot water source, or some combination of two or 
more of the measured level, temperature, and pressure (col. 4 lines 25-30). 

Knepler et al. further teach controlling the hot water withdrawal by enabling the 
hot water withdrawal for all of the plurality of different drink units at a predetermined 
full performance status of the hot water source (col. 10 lines 66-69, col. 4 lines 67-68-col. 
51ines 1-2), disabling the hot water withdrawal for all of the plurality of different drink 
units at a predetermined zero performance status of the hot water source (col. 1 0 lines 6 1 - 
63) and disabling the hot water withdrawal for at least one drink unit occurs if the 
performance status falls below a threshold value (col. 10 lines 66-69). Knepler et al 
further teach that full performance status comprises a performance range (col. 8 lines 49- 
53), establishing a performance withdrawal value for each of the different drink units, 
and deducting this performance withdrawal value from the performance status with each 
withdrawal (col. 4 lines 44-46). Knepler et al. continue by heating up the hot water 
synchronously with the withdrawal (col. 10 lines 58-66), determining the performance 
status of the hot water source prior to controlling the hot water withdrawal by 
determining a level of the water in a boiler (col. 4 lines 45-47), and/or the temperature 
therein (col. 10 lines 58-66). 

However Knepler et al. are silent with respect to disabling the hot water 
withdrawal for at least one predetermined drink unit of the plurality of different drink 
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units and enabling the hot water withdrawal for at least one predetermined drink unit of 
the plurality of different drink units at a predetermined partial performance status of the 
hot water source such that the partial performance status comprises at least one 
performance range. 

Neumann teaches a beverage dispenser which is responsive to a reservoir 
quantity (abstract). More specifically Neumann teaches a reservoir sensor which is 
outputted to control a level indicating display and to disable the reservoir heater when the 
reservoir is empty (col. 2 lines 3-6, col. 4 lines 1-30). Neumann further teaches a selector 
switch which is associated with different quantities of the beverage to be dispensed as a 
function of the present level of the tank (col. 5 lines 26-41) thus providing a controlled 
amount of dispensing of different desired quantities since the control determines whether 
the storage pan is filled to at least the desired level (col. 5 lines 6-13). With respect to 
enabling the hot water withdrawal for at least one predetermined drink unit of the 
plurality of different drink units at a predetermined partial performance status of the hot 
water source such that the partial performance status comprises at least one performance 
range, it is noted that said partial performance range is taken with respect specifically to 
Neumann teaching the sensor arrangement which is for signaling the present level of the 
reservoir tank, and specifically the zone corresponding to which the storage pan is filled 
(col. 5 lines 20-24). 

Thus, although Knepler et al. do not teach enabling hot water withdrawal for at 
least one predetermined drink unit of the multiple number of different drink units at a 
predetermined partial performance status of the hot water source, Knepler et al. do teach 
a water temperature sensor (col. 4 line 20), a level sensor (col. 4 line 23), and the desire 
to provide different batch sizes with respect to beverages (col. 9 lines 37-60). Therefore 
since Neumann teaches dispensing of a beverage from a brewer which is not dependant 
upon the level in the storage reservoir (col. 1 lines 48-50) and further teaching the zone 
corresponding to which the storage pan is filled (col. 5 lines 20-24) thus enabling the hot 
water withdrawal for at least one predetermined drink unit of the plurality of different 
drink units at a predetermined partial performance status of the reservoir, one of ordinary 
skill in the art would have been motivated to combine the teachings and taught enabling 
hot water withdrawal for at least one predetermined drink unit of the multiple number of 
different drink units at a predetermined partial performance status since the brewer 
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continues to brew all the way to depletion of the water in the hot water tank as opposed to 
only being capable of brewing one batch which is dependant upon the "fullness" of the 
reservoir as is taught by Neumann (col. 5 lines 19-25, col. 1 lines 52-54). 

In addition, since Knepler et al. teach the desire to provide a method of 
dispensing hot beverages using a temperature and liquid level sensor, and further since 
Knepler et al. teach the desire to not only provide different sized batches but further to 
provide the ability to dispense different liquids of different sizes (col. 9 lines 42-45) using 
a cpu, it would have been obvious to one of ordinary skill in the art at the time of the 
invention to teach a partial performance status which would provide the advantage of 
allowing the brewer to brew a "half volume of the batch as opposed to the "full" volume 
of the batch as is desired by Knepler et al. (col. 9 lines 45-57) thereby continuing to allow 
brewing of smaller batches when the amount of hot water available is not sufficient to 
brew an "extra large" batch thus increasing profits since the brewer continues to brew all 
the way to depletion of the water in the hot water tank as opposed to only being capable 
of brewing one large batch as is taught by Neumann (col. 5 lines 19-25, col. 1 lines 52- 
54). 

Further, since design incentives and market forces provide a reason to make an 
adaptation, where the recitation of specific programming logic with respect to a cpu and a 
specific type of sensor, as is taught by Knepler et al., and Neumann, is a result of 
application of the prior art in a predictable manner since all the claimed elements were 
known in the prior art and one skilled in the art could have substituted the sensor 
mechanism as is taught by Knepler et al. with that of Neumann with no change in their 
respective functions, thus yielding predictable results to one of ordinary skill in the art at 
the time of the invention. Therefore it would have further been obvious to provide a 
partial performance operating range since combining the two methods, each of which is 
taught by the prior art to be useful for the same purpose of dispensing of an infusible 
beverage, flows logically from their having been individually taught in the prior art (see 
MPEP 2144.06), and since MPEP 2144.07 states that the selection of a known process 
based on its suitability for its intended use supports a prima facie obviousness 
determination thereby in the instant case providing increased profits since the brewer 
continues to dispense all the way to depletion as is taught by Neumann (fig. 2). 
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Claims 10-18 are rejected under 35 U.S.C. 103(a) as being unpatentable over Knepler (5375508) 

in view of d'Alayer de Costemore (4468406). 

Knepler is taken as above however Knepler is silent with respect to disabling the 
hot water withdrawal for at least one predetermined drink unit of the plurality of different 
drink units and enabling the hot water withdrawal for at least one predetermined drink 
unit of the plurality of different drink units at a predetermined partial performance status 
of the hot water source such that the partial performance status comprises at least one 
performance range. 

d'Alayer de Costemore teaches a microprocessor controlled brewing apparatus 
(abstract) for multiple different types of drinks (col. 3 lines 47-48). More specifically 
d'Alayer de Costemore teaches a cpu which is programmed to shut-off the water flow in 
the event the complete brewing cycle can not be accomplished, i.e. disable the hot water 
withdrawal for at least one predetermined drink unit (a full batch) of the plurality of 
different drink units. d'Alayer de Costemore further teaches that the hot water is 
withdrawn all the way to depletion regardless of the reservoirs level, i.e. enabling the hot 
water withdrawal for at least one predetermined drink unit of the plurality of different 
drink units at a predetermined partial performance status of the hot water source such that 
the partial performance status comprises at least one performance range (col. 4 lines 55- 
69). It is noted that the performance range is the number of cups which are brewed prior 
to the reservoir emptying. 

Thus, although Knepler et al. do not teach enabling hot water withdrawal for at 
least one predetermined drink unit of the multiple number of different drink units at a 
predetermined partial performance status of the hot water source, Knepler et al. do teach 
a water temperature sensor (col. 4 line 20), a level sensor (col. 4 line 23), and the desire 
to provide different batch sizes with respect to beverages (col. 9 lines 37-60). Therefore 
since d'Alayer de Costemore teaches dispensing of a beverage from a brewer which is 
not dependant upon the level in the storage reservoir (col. 4 lines 57-68) and further 
teaching the zone corresponding to which brewing takes place regardless of the tank not 
being completely filled prior to brewing (col. 4 lines 57-68), i.e. enabling the hot water 
withdrawal for at least one predetermined drink unit of the plurality of different drink 
units at a predetermined partial performance status of the reservoir, one of ordinary skill 
in the art would have been motivated to combine the teachings and taught enabling hot 
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water withdrawal for at least one predetermined drink unit of the multiple number of 
different drink units at a predetermined partial performance status since the brewer 
continues to brew all the way to depletion of the water in the hot water tank as opposed to 
only being capable of brewing one batch which is dependant upon the "fullness" of the 
reservoir as is taught by d'Alayer de Costemore (col. 4 lines 57-68). 

In addition, since Knepler et al. teach the desire to provide a method of 
dispensing hot beverages using a temperature and liquid level sensor, and further since 
Knepler et al. teach the desire to not only provide different sized batches but further to 
provide the ability to dispense different liquids of different sizes (col. 9 lines 42-45) using 
a cpu, it would have been obvious to one of ordinary skill in the art at the time of the 
invention to teach a partial performance status which would provide the advantage of 
allowing the brewer to brew a "half" volume of the batch as opposed to the "full" volume 
of the batch as is desired by Knepler et al. (col. 9 lines 45-57) thereby continuing to allow 
brewing of smaller batches when the amount of hot water available is not sufficient to 
brew an "extra large" batch thus increasing profits since the brewer continues to brew all 
the way to depletion of the water in the hot water tank as opposed to only being capable 
of brewing one large batch as is taught by d'Alayer de Costemore (col. 4 lines 57-68). 

Further, since design incentives and market forces provide a reason to make an 
adaptation, where the recitation of specific programming logic with respect to a cpu and a 
specific type of sensor, as is taught by Knepler et al., and Neumann, is a result of 
application of the prior art in a predictable manner since all the claimed elements were 
known in the prior art it would have further been obvious to provide a partial 
performance operating range since combining the two methods, each of which is taught 
by the prior art to be useful for the same purpose of dispensing of an infusible beverage, 
flows logically from their having been individually taught in the prior art (see MPEP 
2144.06), and since MPEP 2144.07 states that the selection of a known process based on 
its suitability for its intended use supports a prima facie obviousness determination 
thereby in the instant case providing increased profits since the brewer continues to 
dispense all the way to depletion as is taught by d'Alayer de Costemore (col. 4 lines 57- 
68). 



Response to Arguments 
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With respect to applicants argument that Knepler does not teach receiving a selection which 
corresponds to a plurality of different drink types, it is noted that the feature upon which applicant relies 
is not recited in the rejected claim(s). Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See In re Van Geuns, 988 F.2d 1 181, 26 
USPQ2d 1057 (Fed. Cir. 1993). In addition, it is noted that MPEP 21 1 1.02 which states that "if the 
body of a claim fully and intrinsically sets forth all the limitations of the claimed invention, and the 
preamble merely states, for example, the purpose or intended use of the invention, rather than any 
distinct definition of any of the claimed invention's limitations, then the preamble is not considered a 
limitation and is of no significance to claim construction". 

It is the examiner's position that the preamble does not state any distinct definition of any of the 
claimed invention's limitations and further that the purpose or intended use, i.e. configured to prepare a 
plurality of different drink types recited in the present claims does not result in a structural difference 
between the presently claimed invention and the prior art. It is further noted that the prior art structure is 
capable of performing the recited intended use since Knepler et al. specifically teach regular, decaf and 
flavored coffee (col. 9 lines 42-45), i.e. configured to prepare a plurality of different drink types where the 
different drink units are defined by claim 1 as the quantity of the particular drink type. 

With respect to applicant's assertion that the changes to the volume and/or type of liquid to be 
dispensed are a function of the separate control unit, it is noted that Knepler specifically teaches the 
control unit "is associated with the brewer to control a variety of functions" (col. 3 lines 50-53) where the 
"separate or independent input device" is merely for manipulating these already controlled functions. 

With respect to applicant's assertion that Knepler does not make determinations with respect to 
the specific drink types, or volumes applicant is initially urged to column 1 1 lines 1-2 which teaches that 
inadequate beverages are due to insufficient water temperatures, i.e. the temperature sensor as is 
described, and further with respect to the volume and temperature Knepler et al. specifically state that 
"water retained in the reservoir is monitored by the temperature sensor 52 which transmits a temperature 
value over line 62 to the control circuit 28. The control circuit 28 receives and utilizes the temperature 
value information from the temperature sensor 52 in controlling the brewing apparatus 20. Similarly, the 
level sensor 54 is coupled to the control circuit 28 via line 64 to provide level value information to the 
control circuit" (col. 4 lines 43-68). 

With respect to applicant's assertion that Knepler does not teach the selection of a drink unit 
based on type and volume, applicant is urged to column 9 lines 42-6 1 . 
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Conclusion 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Rena 
Dye can be reached at (571) 272-3186. The fax phone number for the organization where this application 
or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status infonnation for published applications may be obtained 
from either Private PAIR or Public PAIR. Status infonnation for unpublished applications is available 
through Private PAIR only. For more infonnation about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer 
Service Representative or access to the automated infonnation system, call 800-786-9199 (IN USA OR 
CANADA) or 571-272-1000. 

/Drew E Becker/ 

Primary Examiner, Art Unit 1794 

/Steven Leff/ 
Examiner, Art Unit 1794 



